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: THE COrMPTROLLEN uu-ujlf\‘"“ b—
DERECISION 'G1"' THE UNITRD STATES
WHhBeHMINGTON, D.C. BOB 4
rLE: 10N DATE: Yebrusry 9, /.
MATTEA OF: Devson Comstruction Company, Inc.

DIGEST:

1. Peilure of Department of Lsbor’'s Atlanta Regional Office
to forward to DUL heaiquarters prevailing wage informatfon
received subsequant to time GSA issued waga detersination in
solicitation 1is not clerical srror permitting -mdunt of
m. ratas mnimd in GCSA contracet.

Z. ;nnuion n-wum. Ju-ry 26, 1977 holdin; t.hlt concr-ct

m bacame ottwttn ubuquut to. tisa_ wucitation vas
issue and prioc to award 1is' mn‘ul.d. since:thers was no
evidence that wage rate determination, as or:lguuny issued,
was not based on-sll of cvi.dmo available st time of iusuance
or that wege determination did no: contain ratss intended at
that time.

Yy lécter of May 6, 19"'7, frcl Ats Acting General” Cm:nsel, the

émral ‘Sarvices Administretion. (GSA) rcquuud a decision by this

O0ffics as to whatker the waga decision includcd {a cont.uct: No. GS-
0‘-!-16563 should ba mdod to reflect certain nge ‘vata changes.

on Ju.ly J 1976, th{c CBA" h;ioul Oﬂ' Ge 'dn Atlanta 1ssued
- Mution fox: bids f.or phase 4, nwolvins the construction of
the' lanstructuze of a‘Faderal building and ‘United: S5tates courthouse
in Fort. !.wdn-dnlo. l"loridn. +Included in the® invitation was

Vogs Rate. Dt..‘:llioa ‘No. "’L75-1011, vhuh had bers:; 1ilu.d by the .
-nq.rtnnt ‘of- I.lbor on. Juunry 24;: 1975. ‘but which had been super-
.o.ﬂd by m.uhtﬂ Decuion PL76-1043 cn: April 9, 1976, andmodificn-

tion Wo. 1° th.nto of Aprﬁ. 16,. 1976. Lnmidment No. ta ‘the.
invitation; insved on: ‘August 16, 1976 .deleted the aup.rudad vage

. zate’ d.ctuon'“*’(n.m-wn) and lub-tituttd dppiicable Wage Ratna

Decision PL76-1043 aa ckaaged by lodif:lution No. 1, Bids werc
openad on Aumt 26, 1076 and contract No. GS-04-3>16543 wae

‘awavded to Dawson Coastruction. Company, Inc. (Dawson), (-

September 24, 1976.
October 22, 1976.

Rotice to precead was sent to Dawson on
Dawson cosmenced work at the site in January 1977.
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Sometisme during the month' of 'Jansiary, the busimess agsat’
for the Intermational Uninn of up«ouua' Engineats, Locsl ﬂ!.
questicne< i'he. wage rates incorporated into Dewwom's contrsct.
This was brought to the attention of the Department of Labor (DOL)
which on Jenuary 27, 197, fssuad a lattar of inadvertence advising
G3A that the rates for pouwer squipment operatorn were in arror and
requesting that "appropriate action" be takea.

In a letter dated February 24, 1977, TOL advised GSA that "in
the instant case of inadvertent clerical omr' the contracting
officer must reqiire the :omtractor to follow the .appropriata rate
chsnigns made by the Secratary of Labor, including the payment of
corfacted wages to the affected craftsmen and tha appropriate
saendaent of the minimum rage schedules incorporated in tha coatract
spscifications,”™

. Dur :l.ntorpretation ofithe Dtﬁl-l&con Act, w C.5.C. § 276.
(1970), im that its provisices contewplate the minima wage
cond{tions based upon: prevainng vage: Jdeterminations &t ‘to -bacoms
effective ocly when, as expressly: dirlcnd. they have" been included
in Advertused or negotiated mcuxucw and that the act does not
authorize making such conditions effective in auy other way. Sese

Hendry Coxporation, B~179871; April 1, 1975, 75-1-CPD i89: 42 Comp.

Gen. 410 (1963) - However, we have permitted the corue'ion of
coutract v.ga rates in instances where. the u!vctt:i.l.d cond{iticns hava
coptained izadvertent acrors, i.e., clerical:érrors, as opposad to -
:rr:rl of judgment. Sae 29 C.F.R. § 1.7(c) (1976); 40U Comp. Gea. 357
1961).

Thus, the priuty quut:lon ‘to ba anmred 1s mmther\ the cix-
cumstances of the pruon: case 1nd:lcat¢ an error in- jud'unt, an
eom.'mdnd by -CSA, or loraly a clur:l.ca_ arror. ‘In this ru.nr., '
wa liave hald that clariul urron axe those arrors rasul: ln. from
transposition of rltu. chuiﬂuriou or_figures, and other
clerical mistakes in: proceum; ‘tha nchtdulu. It has been. t!\o
position of this Office. tdat tha ncvil-lacon Act patlita, T4f 1¢
doss not rcquirn, tha corraction of these errors. This. tm:lt.:lon
was preaisaed on -dv:l.ca received fron DOL thu: unlcu such errors -
in the written vexc of wage ‘schediles’ ca. be corroctod to accurately
and fully reflect rates determined tn be prwﬂ.l!.ng on'the basis

of tha evilence existing at.the time tha .scludulu issued, the
Department's effort to discharge it~ wage. prodcumution raspon=
wibiliciem would be adversely affected. Sea B-)54687, Saptemb.r 24.
1964, “Sowever, in regard to the matter of cor ..)ting judgment errors,
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we have held that thl Davir-~Bacon Act dess not require or pmrmd:
such-corrections, sisce the sct fs fully complied with vhen &
contrsct is mrdod ‘on.the busis of sdvartized tpocuiatim
eﬂuﬁuq\a niiimum wnge schedule which corrsctly stiites the detar-
aiaation wtu-ny nade 2t the time. 40 Comp. Cen. nnu. ‘Tha
rationale fo: this luhlm 1is thst the Supress Court has pointcd out

" that the language of the act and its legislative history plainly.show

that it-was enscted to: protect workers from substandard urninll Ly
fixing & floor vnder wiger on Govermment - ptnj.cta.. United Bute- v.
mwn Construction.Company, 347 U.S8. 171, 177 1354). statute
meither directs nor authorizus cdjust:-n: of the vage floor nur:la;
mfomncc of the contract to conform to changes. in the prevailing
rates. So far: ‘as the fixing of, the :wage {loors included in the
specifications is coocernad, ‘the statutory fuaction of the Secrctary
of Labor i3 exhausted ouce lu has furnished a prevailing wage deter~
misation and a contrzct has been awarded - containing a minimum wige
lchduh bnod tluroou 40 Comp. Gm.. Ta.

Goaumins :Tn 1'Mvu'tnc¢ :lnvoiud in che prumt cise,
poL, . by’lcttcr of Junu 7451977, aMud us that the wage: detnr
siasation in question: (!'L76-1063), which ss'in the Pederal/Régistcr
issued on April 9, 1976, lad modified -on Apnl. 16, : 197::, uin ‘based
ClL a suIvey conducted in’ 1973, ‘and ruultud in a d urnina'-iun that
with the. axception of ‘the squipmént operators, negotiated utn
m.*puuiu.u for all. chuifiutianl Subuqucntly, all rates
axcept tha utu far nquip-ent opoutar- were ‘escalated. Accordin;
to . DOL, - ;mnl vage dc:m’.utim.mﬂch are pubunhnd in the .
Foderal hgiuer, axie cowilod and. procnud by the. Naliml ofﬂct
of thl Wage and Hour Divil:lon, ‘Vhereas project wige dntarn.w..ridw
arl ‘handled by the. appropziate Reginnal Office. Eowever, l:<gusd ' .
mt:nctor- and local unions gcucrally are fumiliar. with the’ P;ginuul
Oftice pirsonnel, they frcqnently ‘submit payment evidence diractly
_ to that office, Undar. ‘customary proc.duru, the Regional Office in
.tamn’ nuhitn»paymt evideiice received for. use- b B%y gen.ml vage deter-
minations to the Naticnal Office. In the’ prucnt rase, .the Regiciul
Office failed to forward data received in July 1976, which, accorcing
to DOL when exsminad to;n:her with data in the Nat'onal Office, w.uld
have resulted in the itfsuance of negotiated rates for couiplent:
op-ruoﬂ.

The | fniluu of :b- huml ofﬁcc to: reedve thn add: mioml
data nppcrantly resulted from the followins train of events. By
letter of April 1, 1976, the Jusiness Manager of Operating Fnyineers
Local No. 675 lubnitted Local 675's current collective burgaining
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agrevaa.c to DOL in Washiagton, D.L.. ﬂ.gm that 'ﬂﬂmuﬂl
of wage payments would folle . Zaymeat svidence was submitted to
the Bational Office by lette. ‘f May'10, 1976, Because in neny
cases tha forme WD-10 were not ‘mpletely {illed out, snd those
which were complated wers not m./fiiient by themselves to effact

a change in the wage ratns, the wage aiclyst in the Mational Office -
called the Businuas Manager for: Local 675 on May 24 and requasted
that ke obtain the neceisary additional . informstion, The Business
Manager, Ly letter of July 9, 1975, submitted add:l.tionnl paymsnt
ovidence to thea Area Office of the Wage and nour nivi.-iou in Fort
Lauderdale, Florida, which in turn forwardad ‘the:dats to.the Regional
- Cifica“in Atlanta., Howevar, this data wes nor- fomrdu ‘to tha
Mational Office in Washington, D.C., but vithes &ﬂittonll paymi.at
avidence was requested from the Business Manager{of Local; 675._ y
According to .DOL, nct cunly did the mlml Office not: sdvice the
Jational Office of tha payment: evidenie that it hn.d rocciud but it -
(the Regional ‘Offica) -was unewate of " tho fuct that' the Mational
Office had. raceived some payment. evideics directly. Sulnmutly.
in Jemuary 1977, the paymsnt svidemca in tie h;iml Office wvae
fomrdod to Uuh!.n;ton. i

¥owhere 1is it contmdod that:the A\prn 1976° ngn determination
was not intended by DOL at that time. " The' contlnt:lon is that, .
bounn of data developed and rccoiud &fcer thit: ti-c th. vaga\
determination should hnvg -been modifiud- pr:lor to Lhe bi.d op.ning
but vas not due'to a lack of coordinaiion betwesn the Ragicmal; and
Mational Offices. nownr, thil is not a, a:l.tution uhcn had t:hc ‘
data been properly. coordinated it wnld hnvc bedn. a; nhwlo ‘clerical
task to determine the wige rare, It hadisot been! dcth-in.d for
the prior wage dnt-r-.tut:loua thet the- negotutd ratn for, oquipnnt
cperators prevailed. Therefore, ia jl.ldmt uould lnva lud to hnvc
baan made that the' Mtuation‘ vequired ..caocund ,ratu ~to apply to
oubsequent wage ‘determinations. ‘As DOL has- i.ndicntod *ehe data from
the Regional'Office would have had to be "examided: :o;cth-r vith data
in thas Natioul Oificn“ to dcl:u-:l.nc tbltfae;otlnm rates. appud.
Thus, the’ ){tuaticn‘vas ot one uhcro prrior .20 Apﬂ.l 1976’ a deter~
mination. hsd bem rade that nclotutod ratu applhd and - through
insdvertence or clcriccl error ‘the mmtutud Tates: ware overldoked
in proceising or fixiu ‘the vage dcteniut:lon at’ thut time, .Rather.
the earliest dete that DOL (the Area'Office)’ hod dan which could
have bean used to change the wage rates was July 9, 1976. It is
clear then that the chauge in wage rates is not clerical ‘and is due
to data finally furnished after the April 1976 wage rate datu‘lutim,
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‘" DOL-eites Departaegt of the Afr Fores inelusion i eontract
of 'ﬁﬁgd Mil—hcu.ﬁ‘c rate and adjustment cf contract prics,
y, - ~RONALY 7-1 CPD 37, in support of itrs. position
that ‘tha clericsl- ,exTor was tha failure of tha Regional Offfce to
forvar: he payment evidesce it had received to the National Office
ia accordance with noraal’ procoduras for general waga determinations.
In that decision we bald that a contract to be performed in an area
where union scals prevailed could bs modified 'to include wage rates
contaived in a union agreement which bacame sffective subsequent to the
time the uuuu:m was issued and prior to smward. Tnder the normal
procedures in the area where that -costract.was tc be performed the
wage del:m.!.ution would have been sutomatically updatcd to include

‘the-Tétes set out-in the union sgresment sinca union scale prevailed
;'dn’that area. Hovever, for soms . rexplained reason this was not
dona, Ve hive reviwed our holding'in that case and have concluded

that wtt u mm. ‘since thare wes 20 svidence that the waga de:er-—
ai-u.ol.qh\ or}.gunny 1asued, mﬂnot .based on all of ‘tha avidence
mudbh*ﬂ. th: ‘time of hlulm or. thlt the wage d.t\'qtlimtion did
mot. contain: ‘the utu htonud ‘at .that thc Couoqm‘ly. tha union
uq‘l ineowonc-d ofter avmrd smountied to ' ‘4 change of & woge deter-
sis: tion properly made at’the time when it s dnitially issued

rathar than a correction of a- ‘clerical er- ox. {'Sea 40 Comp. Gen., supra,

at 361. Thus, B-1354687, Jauvary 26, 1977, to the extent that it is
mmtitlnt with the pressaat dccilion, is overruled.

ror tb. abwn ‘Yeasons, it 1s our conclution that the -o-cnlled
"ludvu'uncu“ here involved were mot mere cleriral errors within

‘the category of drrors: ‘dua to t"..nlpolition of rates, classifications

or figures, and other clerical mistakes in processing the schadules,
Thus, amsndment of the wage determination in the present case would
be inappropriate.

D.pm:y Crmptrolle &m{m

of the United States
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